
7994627.1 

THE DISTRICT OF COLUMBIA 

ALCOHOLIC BEVERAGE CONTROL BOARD 

 

 

_______________________________________ 

             ) 

Applications for License Renewal, Entertainment) 

Endorsement and Termination of Voluntary         ) 

Agreements between Mount Pleasant                )   

Neighborhood Alliance, Inc. and the following    ) 

Licensee:                 )                Case No. 07/042P 

             ) 

Don Juan Restaurant Inc., t/a Don Juan         )  License No.  15934 

Restaurant & Carryout                 )   

_______________________________________ ) 
 

 

 

Motion for Reconsideration 

(Applicant and Schlosberg Group of 25) 

 

 
 The Applicant, Don Juan Restaurant Inc., and the Schlosberg Group of 25 Mount 

Pleasant Residents, move for reconsideration of the Board’s holdings with respect to the scope of 

its Entertainment Endorsement, and its related rejection of Paragraph 6 and the first line of 

Paragraph 5 of the Hear Mount Pleasant VA.  The factors that require reconsideration are:   (1)  

The Board misconstrued the position of the Mount Pleasant ANC and therefore failed to give 

requisite “great weight” to the actual position of the ANC.  (2)  The Board failed to observe its 

own procedural rulings at earlier stages of the case, and instead interpreted the Entertainment 

Endorsement issue as limited to karaoke when it was manifestly not so limited and in fact 

pertained to all  forms of live entertainment.  (3)  The Board did not fairly and accurately weigh 

the evidence in this case. 
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 1.  The Board Misconstrued the Position of the ANC and Therefore Did Not Give      

     Great Weight to the ANCôs Unequivocal Support for All Forms of Live        

     Entertainment 

 

 The Board correctly noted its obligation to accord great weight to the adopted written 

recommendations of the ANC pursuant to D.C. Code § 1-309 and D.C. Code § 25-609.  Findings 

of Fact, Conclusions of Law, and Order at 18 (the “Order”).  But the Board completely 

misconstrued the ANC’s adopted written resolutions in finding that the ANC had only supported 

karaoke, but not live music or other forms of live entertainment.  This is utterly incorrect.   

 In truth, the ANC passed numerous resolutions stating its support for termination of the 

MPNA VA precisely because that VA (i.e., the 2001 addendum to the original 1998 VA) 

prohibited live music other than karaoke.  The MPNA 2001 addendum did not prohibit karaoke – 

a fact which was established twice in two separate Show Cause proceedings in 2005.  Had the 

ANC supported only karaoke, it would have had no need to support Applicant’s request to 

terminate the MPNA VA, since the MPNA VA did not prohibit karaoke.  But in fact the ANC 

did support the request to terminate the MPNA VA, and specifically tied its support for 

termination to the fact that the MPNA VA’s restrictions on live entertainment were unjustified 

and should be removed.  For example on June 5, 2007, the ANC supported the requests of 

Haydee’s, Don Jaime’s and Don Juan’s for termination of their MPNA VAs particularly because 

they banned live music.  Another resolution to the same effect was passed on July 11, 2007.  On 

August 7, 2007, the ANC passed a resolution specifically endorsing the Hear Mount Pleasant VA 

as a replacement for any prior existing agreements, because “the current ban on live music, live 

entertainment and dancing must be lifted.”  The Hear Mount Pleasant VA would permit all forms 

of  live entertainment, subject only to limitations on permitted hours, thus the ANC’s 

endorsement of the Hear Mount Pleasant VA reflected its avid and unwavering support for all 
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forms of live entertainment.  On January 22, 2008 the ANC again registered its support for all 

forms of live entertainment in Mount Pleasant establishments (including Don Juan’s of course) 

by calling for the termination of all VAs entered into prior to 2007 (which would include the 

MPNA VA in the instant case) because of the desirability of restoring “entertainment within the 

neighborhood.”   

 Finally, on May 6, 2008, the ANC passed a resolution clarifying that in the case of Don 

Juan’s, its support of the Hear Mount Pleasant VA, which contained hours limitations on live 

entertainment generally, should not be misunderstood to mean that the ANC supported changing 

or restricting Don Juan’s karaoke hours, which had always been up until closing time.  The point 

was to make it clear to the Board that although the ANC would not object to limitations on live 

entertainment other than karaoke, as per the Hear Mount Pleasant VA, the ANC wanted to be 

sure that the Board understood that it wanted the Board to preserve Don Juan’s karaoke on the 

same terms as previously existed (i.e., until closing time) so that the licensee would not end up 

with less rights than it previously always had with respect to karaoke.  The resolution thus called 

for preservation of the pre-existing hours for karaoke (i.e., until closing time) while at the same 

time acknowledging the ANC’s acceptance of more limited hours for other forms of live 

entertainment pursuant to the Hear Mount Pleasant VA, which the ANC endorsed.  

 The fact is that the Mount Pleasant ANC has always and unequivocally supported all 

forms of live entertainment in the case of Don Juan’s, just as in the two related cases of Haydee’s 

and Don Jaime’s.  Indeed the main point of debate has been the ANC’s reluctance to impose any 

hours limitations on any form of live entertainment.  The ANC adopted the Hear Mount Pleasant 

VA approach as a reasonable compromise, at least for the time being.  The ANC’s vehement 

support of live entertainment in Mount Pleasant generally, and with respect to Don Juan’s 
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specifically, could not be clearer.  There has never been a moment in the years that these cases 

have been discussed that it was not plain that the ANC has unequivocally and continuously 

supported Don Juan’s quest for the right to offer all forms of live entertainment. 

  The Board’s misunderstanding of the ANC’s position is clearly erroneous.  The notion 

that the ANC has not supported Don Juan’s right to all forms of live entertainment is in complete 

contradiction to the facts.  Because the Board failed to recognize, and therefore did not and could 

not give great weight to, the ANC’s avid support for all forms of live entertainment at Don 

Juan’s, the Order is fatally flawed.  Accordingly, the Order must be reconsidered and amended to 

allow all forms of live entertainment in light of the great weight to be accorded the ANC and its 

unqualified support of all forms of live entertainment. 

 

 2.  The Board Failed to Observe its own Procedural Rulings at Earlier Stages of the   

      Case, and Instead Interpreted the Entertainment Issue as Limited to         

      Karaoke When it was Manifestly Not So Limited and in fact Pertained to All     

      forms of Live Entertainment 

 

 When Alberto Ferrufino and his wife bought Don Juan’s Restaurant in the early 1990s it 

was already established as a center of Latino culture in Mount Pleasant, especially because of the 

regular presence of Latino bands playing mariachi and Salvadoran folk music.  (Tr. at 263).  The 

Ferrufino’s continued that tradition and actively resisted efforts by the MPNA to force them to 

agree to a prohibition on live music.  Eventually, however, Don Juan’s was forced to succumb, 

and signed an agreement in February 2001 (the second of two MPNA agreements, the first 

having been signed in 1998) prohibiting “live music,” dancing and cover charges.  Because the 

meaning of the term “live music” as understood in 2001 did not include such recording-based 

forms as karaoke and djs, Don Juan’s retained the ability to present such activities.  After 2001, 
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Don Juan’s regularly presented hosted karaoke as its drawing card form of entertainment, since 

that was not prohibited by the 2001 MPNA VA.   

 After the 2004 amendments to Title 25, which lumped together karaoke, djs and live 

music, among other things, under the general appellation “live entertainment,” the MPNA sought 

to have the ABC Board construe the 2001 VA as somehow prohibiting not only “live music” as 

stated in the VA, but also the karaoke that Don Juan’s had been offering for the past several 

years.  Twice in 2005, Don Juan’s was brought before the Board on an order to show cause why 

it was not violating the MPNA VA by having karaoke.  The first time this happened, the Board 

correctly ruled that the term “live music” in the agreement did not prohibit karaoke and therefore 

dismissed the case.  Despite that dismissal, a few months later, MPNA provoked yet another 

show cause hearing on exactly the same issue.  Once again, the Board ruled that the VA did not 

prohibit karaoke and dismissed the case.
1
  

 As a result of these two rulings by the ABC Board, the right of Don Juan’s to provide 

entertainment other than the “live music” prohibited by the 2001 VA was incontrovertibly 

established.  In April 2006, the new provisions in Title 25 requiring “Entertainment 

Endorsements” were becoming effective, which meant that Don Juan’s, like every other 

establishment that had theretofore been offering activities within the new statutory definition of 

“live entertainment” could reaffirm its right to do so by obtaining an Entertainment 

Endorsement.  Don Juan’s filed the appropriate applications and paid the required fees.  As a 

consequence, Don Juan has since had stipulated or actual Entertainment Endorsements 

                                                           

1
   Mount Pleasant ANC Commissioner Jack McKay and Don Juan’s present counsel (Mr. 

Massumi) were present at both of these hearings. 
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vouchsafing its right to entertainment not prohibited by the 2001 VA, in particular the hosted 

karaoke that it has been offering for years.   

 Scope of this Case 

 In March 2007, Don Juan’s invoked its right to seek termination of the MPNA VAs (as 

noted, there are two, the one from 2001 and an earlier one from 1998).  Don Juan’s Application 

for Termination was filed on March 20, 2007.  The text of the Application makes it absolutely 

clear that one main purpose of the Application for Termination was to free Don Juan’s from the 

MPNA’s prohibition on live music, dancing and cover charges so that the establishment could 

once again be free to serve the people of Mount Pleasant with live music such as the mariachi 

and Salvadoran folk music that had been its specialty, as well as other musical offerings for the 

neighborhood.  The MPNA argues that Don Juan’s has only sought karaoke in these proceedings.  

That is absurd on its face.  The whole point of the Termination request was to remove the MPNA 

agreements so that, among other things, the bar on live music, dancing and cover charges would 

be removed.  It is important to note that if Don Juan’s were only interested in having karaoke, 

there would have been no need to apply for Termination of the MPNA VA because the Board 

has already twice held that the MPNA VA did not prohibit karaoke.   A principal purpose of the 

Termination request was to remove the MPNA’s prohibitions on live music, dancing and cover 

charges so that Don Juan’s Entertainment Endorsement may therefore also include live music, 

dancing and cover charges, together with the previously permitted hosted karaoke that is not, and 

never was, prohibited by the MPNA VA.  The purpose of this case, therefore, is to expand the 

scope of permitted activities to include all forms of live entertainment (see Application for 

Termination filed March 20, 2007) and to allow dancing and cover charges, while preserving the 

establishment’s right to continue having hosted karaoke on the same terms and for the same 
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hours as it has been permitted to do heretofore. 

 The Boardôs Procedural Ruling at the Preliminary Hearing Held on September 12, 

 2007 

 

 Undersigned counsel represents three Mount Pleasant establishments, Haydee’s, Don 

Jaime’s and Don Juan’s, all of which properly invoked their right to seek termination of their 

VAs with MPNA in conjunction with the 2007 license renewal period.  The applications for all 

three expressly and unambiguously state that a main purpose of the requests for termination was 

to free these establishments from the prohibitions on live entertainment, dancing and cover 

charges contained in their MPNA VAs.  In connection with the termination applications, counsel 

asked ABRA staff to provide placards for full Entertainment Endorsements permitting all forms 

of live entertainment.  ABRA staff flatly refused to issue such placards notwithstanding that it 

was clearly explained to them that the purpose of the termination applications was to remove the 

prohibitions on live entertainment to open the way for full Entertainment Endorsements, which 

meant it was only logical therefore to placard for the full Entertainment Endorsements at the 

same time.  Otherwise, two entire proceedings would have to be conducted:  first, one to 

terminate the MPNA prohibitions and then an entirely separate one to hear the entertainment 

request.  Having to have two separate proceedings on what was in essence the same issues made 

no sense, but there were no procedures in place to deal with this situation. 

 Counsel raised this anomaly with General Counsel Fred Moosally and requested that 

counsel be apprised as to what procedures should be followed when the point of the termination 

application was precisely to restore the right of the applicants to offer entertainment and obtain 

an appropriate Entertainment Endorsements.  Eventually, Mr. Moosally advised counsel that the 

Board would undertake to resolve the procedural questions relating to the placarding at a 

preliminary hearing.  The conclusions at that hearing, which was held on September 12, 2007, 
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were that Haydee’s and Don Jaime’s would be required to post placards for Entertainment 

Endorsements, but because Don Juan’s had already indicated its intention to obtain 

entertainment, Don Juan’s would not have to post a further Entertainment Endorsement placard.  

Had the Board ruled otherwise, it would have been a simple matter for Don Juan’s to post a new 

placard along with the ones that would be posted for Haydee’s and Don Jaime’s.  But the Board 

determined that it would not be necessary for Don Juan’s to do so.  The facts are set forth in full 

in the attached Affidavit of Rick Massumi.  For ease of reference, the most pertinent parts of the 

affidavit are as follows: 

 4.  At the end of March 2007, the deadline for renewals, I filed identical 

Termination Applications for three establishments (Haydee’s, Don Jaime’s and Don 

Juan’s), asking for termination expressly in order to, among other things, restore all forms 

of entertainment for all three establishments.  I requested in connection with the 

Termination Applications that ABRA staff also provide me Entertainment Endorsement 

placards for all three establishments so that they would go up together with the 

Termination placards.  The Staff flatly refused several requests on my part for 

Entertainment Endorsement placards to go along with the Termination placards.  The 

Termination placards went up at various times between April and June 2007 for the three 

different establishments.  But I had no Entertainment Endorsement placards to post 

because the Staff had refused to issue them. 

  

    5.  I spoke to Fred Moosally several times between March and September 2007 

concerning procedures for what we were trying to do, but there were no procedures.  I 

specifically expressed my concern that the Staff's refusal to allow me to placard for 

Entertainment Endorsements was going to cause procedural problems down the road 

because none of the three establishments had been allowed to placard for full 

entertainment, which was the very purpose of the Termination Applications in the first 

place.  I specifically and repeatedly mentioned that the original Don Juan's Entertainment 

Endorsement application for karaoke would effectively be superseded by the upcoming 

Termination proceedings because the aim was all forms of entertainment, not just 

karaoke.  The upshot of these conversations was that this question about whether 

placarding for full Entertainment Endorsements was necessary (especially in light of the 

fact that the Termination Applications made it abundantly clear that all three 

establishments were seeking full entertainment), and the procedure for doing so, would 

be taken to the Board for consideration.   * * * 
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         7.  The transcript of the September 12, 2007 hearing on the Entertainment 

Endorsement placarding issue shows that it was clear that all three establishments had 

filed for Termination precisely for the purpose, among other things, of being able to 

obtain full Entertainment Endorsements.  (See e.g., Sept. 12, 2007 Tr. at 72, 82-83).  For 

example, I pointed out to the Board that there was no reason to have a separate hearing on 

Don Juan’s 2006 karaoke application because karaoke would not be a separate issue “if 

we get the voluntary agreements removed and the right to live entertainment in general.”  

(Id. at 105).  This further underscored that the point of the Don Juan’s case was to restore 

that licensee’s “right to live entertainment in general,” just as with the other two. 

  

 8.  Mr. Lauber stated that Entertainment Endorsement placards merely had to state 

that "entertainment" was sought (Id. at 97).  The original Don Juan's placard did indeed 

state that  "entertainment" of at least one sort was sought.  Mr. Lauber’s comment 

apparently was accepted by the Board and there was no further discussion of the 

sufficiency of Don Juan’s original placard.  Thus, Mr. Lauber’s point was taken to mean, 

by me and apparently by the Board as well, that the original Entertainment Endorsement 

for Don Juan’s would be sufficient in conjunction with the Termination Application in 

which the objective of obtaining full entertainment for Don Juan’s was clearly spelled 

out.  It was also clear as a matter of logic that anyone protesting or appearing in 

opposition to Don Juan’s Termination Application would in effect be supporting the 

prohibition on live entertainment other than karaoke contained in the MPNA VA, and 

thus opposing full entertainment for Don Juan’s -- so the question of full entertainment 

rights would necessarily be part and parcel of the case no matter what. 

 

 9.  That the original Don Juan’s entertainment placard would be deemed sufficient 

in these proceedings was necessarily implicit in the Board’s ultimate ruling.  The Board 

instructed me to post Entertainment Endorsement placards for only Haydee's and Don 

Jaime's, but not for Don Juan’s.  Haydee's and Don Jaime's were different in that they had 

never placarded for any sort of “entertainment.”  Thus, it made sense that only those two 

would have to do an all new Entertainment Endorsement placarding.  Had the Board 

taken the position that the Don Juan's original Entertainment Endorsement placard was 

not sufficient to encompass full entertainment as sought in the Termination Application, 

then it would have ordered me to replacard Don Juan's as well, and I would have had no 

problem whatsoever placarding Don Juan's again, along with the other two.  

 

      10.  In conclusion, it was clear to me that Don Juan's earlier Entertainment 

Endorsement placard was deemed to be sufficient for the purpose of obtaining a general 

"entertainment" endorsement as part and parcel of the Termination Application, the 

express purpose of which was to open the way for a general "entertainment" endorsement 

for Don Juan's, exactly as was the case with respect to Don Jaime's and Haydee's.  If this 
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were not the case, Don Juan's would have been replacarded at the same time as the other 

two were placarded for their Entertainment Endorsements.  But never in that hearing did 

the Board hold, or even suggest, that the original Don Juan's Entertainment Endorsement 

placard was not sufficient for the purpose of obtaining the aim of the Don Juan’s 

Termination Application, which was to restore all forms of live entertainment in addition 

to karaoke (a form of entertainment which was NOT barred by the MPNA VA, and 

which therefore would not have required an application to Terminate).  To suggest that 

this case is limited to karaoke is to entirely ignore and negate the whole purpose of these 

proceedings -- which was to obtain for Don Juan's the right to offer all forms of 

entertainment -- and to read out of existence the fact that the Board did not require 

replacarding by Don Juan’s even though it plainly knew, as is obvious from the 

September 12 transcript, that the purpose of these proceedings would be to establish full 

entertainment rights for Don Juan’s by removing the bar against non-karaoke 

entertainment that is contained in the MPNA VA.  If the Board had found the original 

entertainment placard insufficient, it would have ordered replacarding, but it did not. 

 

 Despite this clear record, the Board’s Order now espouses a view of the case as seeking 

only karaoke. See Order at ¶ 83, page 20.  This is manifestly incorrect and it effectively reverses 

the prior decision of September 12, 2007, which was specifically meant to address the procedural 

and placarding issues raised by Applicant’s counsel in an attempt to obtain guidance in an area 

where no procedures were in place due to the precedential nature of these cases.  The Board 

provided that guidance at the September 12 hearing, and Applicant relied on it.  The Board held 

that Don Juan’s would not have to replacard for entertainment, and it held so in full knowledge 

that Don Juan was seeking full entertainment rights, not just karaoke.  If the Board had held 

replacarding necessary, Applicant would have been happy to replacard and would have suffered 

no prejudice therefrom.  But to now pretend that the case does not encompass the request for full 

entertainment rights as spelled out in the Termination Application because of the lack of a 

replacarding that the Board expressly declined to order, is prejudicial in the extreme.  It is a 

massive deprivation of due process and a stunning miscarriage of justice.  The Board may view 

its nascent placarding policy for cases such as this a bit differently than it did on September 12, 
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2007, but it has no right to deny the Applicant the full scope of the case that the Applicant 

brought in good faith conformance with the Board’s action on September 12, 2007.   

 The Board had full knowledge that the issue in this case, like the two related ones, was 

the restoration of all forms of entertainment.  That was clear from the Termination Application 

and from every pertinent colloquy in the preliminary hearings on these cases.  Applicant’s 

counsel, confronting a situation in which there was no set procedure and in which ABRA staff 

were plainly misguided, brought up the precise issue of the placarding procedure that would be 

required in order to obtain full entertainment rights.  Applicant had every right to rely on the 

Board’s decision that Don Juan’s would not have to replacard in order to obtain full 

entertainment rights in the context of a contemporaneous Termination Application that was 

known by the Board, the MPNA, and every other person who appeared in these proceedings, to 

be for the purpose of obtaining for Don Juan’s the right to all forms of entertainment, exactly as 

had been the case with the two prior related cases of Haydee’s and Don Jaime’s.  In particular, 

the Schlosberg Group of 25, which represents a very significant portion of the neighborhood, got 

involved in the Termination proceedings precisely so that Don Juan’s could be free of the MPNA 

VA that banned live music, just as it did in the cases of Haydee’s and Don Jaime’s.  There is no 

question that the proper scope of this case encompasses all forms of entertainment, and no 

question that the Board recognized that when it decided on September 12, 2007 not to require 

Don Juan to replacard for entertainment. 

 The Board’s recasting of the scope of this case in its final Order was clear error.  The 

case is not and never was merely about karaoke, and the Board knew this.  The Board could have 

required replacarding in the case of Don Juan’s, and that replacarding could have been easily 

accomplished.  But the Board did not do so.  Having determined at the September 12, 2007 
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hearing that it would not require any replacarding in connection with Don Juan’s request for 

Termination so as to allow for all forms of live entertainment, the Board must vacate the Order 

and reconsider the case and the evidence anew, including the ANC’s position in support of all 

forms of entertainment for Don Juan’s.  Apart from the Board’s stunning flip-flop on the 

placarding issue, there is nothing in the record that would support the Board’s refusal to grant the 

Applicant’s request for a full Entertainment Endorsement permitting all forms of live 

entertainment. 

 

 3.  The Board Did Not Fairly and Accurately Weigh the Evidence in this Case 

 In all three of the Mount Pleasant cases in which licensees sought Termination of MPNA 

VAs and restoration of their rights to offer live entertainment, the Board put extreme pressure on 

Applicants and their supporters to drastically curtail the number of witnesses in order to expedite 

the cases.  Applicants in good faith complied, and called only a tiny percentage of witnesses who 

would have testified firmly in favor of Don Juan’s.  But because the question of 

“appropriateness” necessarily involves a weighing of neighborhood sentiments and the 

observations of neighborhood residents, it is essential that the Board take into account the 

relative numbers of residents who support and oppose the application and their reasons for doing 

so. 

 To compensate for the severe limitation on live witnesses, the Applicant here proffered 

evidence in the form of seventy-eight individually signed letters in support of Don Juan’s quest 

for live entertainment, and an additional 168 signatures on a petition specifically in support of 

Don Juan’s.  There were also 1500 signed petitions favoring an end to the bans on live 

entertainment in Mount Pleasant which were introduced in the prior two cases and which were 

not reintroduced here because the Board advised that it would consider findings pertaining to 
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such evidence in the earlier proceedings equally relevant to Don Juan’s, and therefore did not 

desire to have them introduced again.  These numbers are simply astounding.  Likely no 

applicant in the history of this Board has so thoroughly demonstrated the breadth of support and 

the demand for change demonstrated in these cases.  The Board has failed utterly to take into 

account the true sentiments of the neighborhood by failing to give these letters and petitions due 

weight.  These documents represent a truly phenomenal level of neighborhood awareness and 

support -- indeed a neighborhood rising up in revolt against the bans unilaterally perpetrated by 

the MPNA against our businesses and our residents.  Ignoring these letters and petitions 

completely distorts the truth of the situation in Mount Pleasant. 

 The letters in particular are extraordinary evidence of the breadth and depth of support for 

Don Juan’s and they include important observations and information that relate directly to the 

case.  Yet these letters are, except for the fact of their existence fleetingly noted in paragraph 47 

of the Order, absolutely ignored in the Board’s opinion.  The Order does not cite a single 

sentence, fact or observation from any of these letters.  They are given absolutely no substantive 

weight at all.  Yet they are an extremely significant repository of evidence as to neighborhood 

sentiment and facts relating to whether affording Don Juan’s the right to live entertainment 

would have negative effects on the neighborhood.  To ignore seventy-eight individually signed 

letters results in a gross under-weighting of support for Don Juan’s and the total disregard of the 

information contained in those letters.   

 It was the Board’s insistence on minimizing the number of live witnesses that made it 

necessary to proffer letters and petitions in order to give the Board a fuller understanding of the 

situation in Mount Pleasant.  Those letters can not be cavalierly ignored just because the Board 

itself put the Applicant in the confounding position of trying to provide additional highly 
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probative evidence of neighborhood conditions and sentiment without calling live witnesses.  It 

is unjustifiable that the content of these letters has been completely ignored by the Board.  The 

Applicant believes that in ignoring the letters and petitions, the Board has failed to make a valid 

consideration of “appropriateness” which is inextricably tied to the effects on and sentiments of 

the neighborhood as a whole.  These letters and petitions demonstrate that the people of Mount 

Pleasant not only believe that Don Juan’s ability to provide live music and other live 

entertainment is not merely “appropriate,” but a boon to the neighborhood. The Board must 

reconsider the case, and its reconsideration must include meaningful consideration of the 

thoughts and observations of the many residents who had no other way to voice their support but 

through these letters and petitions. 

 The Board’s Order is also bereft of any weighing of the credibility of witnesses who did 

appear.  This again distorts the weight of the evidence.  When a witness’s credibility is 

impeached, the Board must comment on the credibility of that witness and make a specific 

finding as to whether to credit the testimony.  In the case, for example, of Ms. Rubio, there was 

flagrant evidence of a credibility issue, yet the Board simply recites her testimony in its findings 

of fact, as if there was not any issue of credibility.  The Board’s neglect of credibility issues is a 

derogation of its duty to make credibility determinations.  The Board’s reconsideration of this 

case must include credibility assessments, otherwise the evidence has not been properly weighed 

because the testimony of impeached or otherwise non-credible witnesses is given the same 

probative value as the testimony of credible witnesses.  Determining the probative value of 

testimony is a fundamental responsibility of the fact-finder and a necessary element in the 

weighing of evidence.   

*  *  * 
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 For the foregoing reasons, the Applicant respectfully requests that the Board undertake a 

full reconsideration of this case.  Applicant submits that if the case is properly considered in light 

of the matters raised above, including position of the Mount Pleasant ANC, the Board should 

grant Don Juan’s an Entertainment Endorsement for all forms of live entertainment on terms no 

different than those afforded in the related cases of Haydee’s and Don Jaime’s.  There is no 

evidence that live entertainment on those terms would be inappropriate to the neighborhood. 

 

 

August 11, 2008             Respectfully submitted, 

        

       _________________________ 

       Rick Massumi     

       Sutherland Asbill & Brennan LLP  

       Counsel for Licensee/Applicant 

 

       

       __________________________ 

       Claudia Schlosberg 

       Counsel for the Schosberg Group of 25 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that a copy of these Proposed Findings of Fact and Conclusions of Law 

was served, this 11th day of August, 2008, first-class postage prepaid, upon Mount Pleasant 

Neighborhood Alliance, Inc., P.O. Box 21554, Washington, DC  20009. 

 

      __________________________   

      Rick Massumi 
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