THE DISTRICT OF COLUMBIA
ALCOHOLIC BEVERAGE CONTROL BOARD

)

Applications for License Renewal, Entertainment)
Endorsement and Termination of Voluntary )
Agreements between Mount Pleasant )
Neighborhood Alliance, Inc. and the following )
Licensee: Case No. 07/042P
Don Juan Restaurant Inc., t/a Don Juan License No. 15934

Restaurant & Carryout

N N N N

Proposed Findings of Fact and Conclusions of Law

These Proposed Findings of Fact and Conclusions of Law are filed jointly on behalf of
the Licensee, Don Juan Restaurant Inc., and the group of Mount Pleasant residents represented
by Claudia Schlosberg.

This submission consists of four parts.

Part | explains the pertinent historical background, the scope of this case, and the relief
requested.

Part Il is a discussion of certain pertinent points of law. Part Ill is the Proposed Findings

of Fact. Part IV is the Proposed Conclusions of Law.

l. Historical Background, Scope of this Case, and Relief Requested

Historical Background

When Alberto Ferrufino and his wife bought Don JuanOs Restaurant in the early 1990s it
was already established as a center of Latino culture in Mount Pleasant, especially because of the
regular presence of Latino bands playing mariachi and Salvadoran folk music. (Tr. at 263). The

FerrufinoOs continued that tradition and actively resisted efforts by the Mount Pleasant
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Neighborhood Alliance, Inc. to force them to agree to a prohibition on live music. Eventually,
however, Don JuanOs was forced to succumb, and signed an agreement in February 2001 (the
second of two MPNA agreements, the first having been signed in 1998) prohibiting Olive music,O
dancing and cover charges. Because the meaning of the term Olive musicO as understood in 200
did not include such recording-based forms as karaoke and djs, Don JuanOs retained the ability to
present such activities. After 2001, Don JuanOs regularly presented hosted karaoke as its drawing
card form of entertainment, since that was not prohibited by the 2001 MPNA VA.

After the 2004 amendments to Title 25, which lumped together karaoke, djs and live
music, among other things, under the general appellation Olive entertainment,O the MPNA sought
to have the ABC Board construe the 2001 VA as somehow prohibiting not only Olive musicO as
stated in the VA, but also the karaoke that Don JuanOs had been offering for the past several
years. Twice in 2005, Don JuanOs was brought before the Board on an order to show cause why
it was not violating the MPNA VA by having karaoke. The first time this happened, the Board
correctly ruled that the term Olive musicO in the agreement did not prohibit karaoke and therefore
dismissed the case. Despite that dismissal, a few months later, MPNA provokednyeter
show cause hearing on exactly the same isGuee again, the Board ruled that the VA did not
prohibit karaokeind dismissed the case.*

As a result of these two rulings by the ABC Board, the right of Don JuanOs to provide
entertainmenather than the Olive musicO prohibited by the 2001 VA was incontrovertibly
established. In April 2006, the new provisions in Title 25 requiring OEntertainment
EndorsementsO were becoming effective, which meant that Don JuanOs, like every other

establishment that had theretofore been offering activities within the new statutory definition of

! Mount Pleasant ANC Commissioner Jack McKay and Don JuanOs present counsel (Mr.
Massumi) were present at both of these hearings.
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Olive entertainmentO could reaffirm its right to do so by obtaining an Entertainment
Endorsement. Don JuanOs filed the appropriate applications and paid the required fees. As a
consequence, Don Juan has since had stipulated or actual Entertainment Endorsements
vouchsafing its right to entertainment not prohibited by the 2001 VA, in particular the hosted
karaoke that it has been offering for years.

Scope of this Case

In March 2007, Don JuanOs invoked its right to seek termination of the MPNA VAs (as
noted, there are two, the one from 2001 and an earlier one from 1998). Don JuanOs Application
for Termination was filed on March 20, 2007. The text of the Application makes it absolutely
clear that one main purpose of the Application for Termination was to free Don JuanOs from the
MPNAOs prohibition on live music, dancing and cover charges so that the establishment could
once again be free to serve the people of Mount Pleasant with live music such as the mariachi
and Salvadoran folk music that had been its specialty, as well as other musical offerings for the
neighborhood. The MPNA argues that Don JuanOs has only sought karaoke in these proceedings
That is absurd on its face. The whole point of the Termination request was to remove the MPNA
agreements so that, among other things, the bar on live music, dancing and cover charges would
be removed. It is important to note that if Don JuanOs were only interested in having karaoke,
there would have been no need to apply for Termination of the MPNA VA because the Board
has already twice held thate MPNA VA did not prohibit karaoke. A principal purpose of the
Termination request was to remove the MPNAQOs prohibitions on live music, dancing and cover
charges so that Don JuanOs Entertainment Endorsement may théseforéde live music,
dancing and cover charges, together with the previously permitted hosted karaoke that is not, and

never was, prohibited by the MPNA VA. The purpose of this case, therefore, is to expand the

7954880.2



scope of permitted activities to include all forms of live entertainment (see Application for
Termination filed March 20, 2007) and to allow dancing and cover charges, while preserving the
establishmentOs right to continue having hosted karaoke on the same terms and for the same
hours as it has been permitted to do heretofore.

Relief Requested

The relief requested in this case is as follows:

1. Termination of both the 1998 and 2001 MPNA Ovoluntary agreementsO so that they
may be replaced with the new voluntary agreement proposed by Hear Mount Pleasant and
supported by the Mount Pleasant ANC (the OHear Mount Pleasant VAO) (the executed Hear
Mount Pleasant VA is attached hereto as Addendum 1).

2. Approval and adoption by the Board of the Hear Mount Pleasant VA, which has been
duly executed.

3. Reaffirmation of Don JuanOs right to continue offering hosted karaoke as previously
permitted, i.e., from 7:00 p.m. to 2:00 a.m. Sundays through Thursdays, and from 7:00 p.m. to
3:00 a.m. Fridays and Saturdays (see Paragraph 6(d) of the Hear Mount Pleasant VA). This is of
critical importance to the Ferrufinos because their now struggling business depends upon a late
crowd composed in large part of working class Latinos who work evening jobs. The karaoke has
been key to maintaining this clientele, and the business will be greatly injured if the karaoke is
restricted. Therefore, it is of signal importance that the right to continue offering karaoke on the
same terms as always be reaffirfed.

4. Authorization for Don JuanOs to allow dancing and charge cover charges, and to offer

all other lawful forms of entertainment in conformance with the provisions of Paragraphs 6(a),

2 Moreover, the current hours of recording-based karaoke at Don JuanQs are consistent with the
recorded dance music played by djs at the nearby Marx CafZ, which goes until closing. See
footnote 9 below.
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(b) and (c) of the Hear Mount Pleasant VA, i.e.: (a) on Sunday through Thursday nights until
midnight; (b) on Friday and Saturday nights until 1:30 a.m.; and (c) for up to 6 holidays or
special occasions per year until 2:00 a.m, provided such holidays or special occasions are on
Friday or Saturday nights or on nights preceding school holidays. (See Addendum 1, the
executed Hear Mount Pleasant VA).

5. Make clear that Don JuanOs shall not be bound by prior MPNA-imposed restrictions
or requirements: on pricing and advertising (1998 MPNA VA | 7; 2001 MPNA VA | L); on live
music, dancing and cover charges (2001 MPNA VA | A); on hours of food or drink service to
the extent they differ from or conflict with what is specified in paragraphs 7 and 8 of the Hear
Mount Pleasant VA; on mandatory participation in certain group activities which are described
so vaguely as to be both onerous and ambiguous, or which conflict with the Hear Mount Pleasant
VA (1998 MPNA VA | D, E and J; 2001 MPNA VA | C); on power-washing sidewalks (2001
MPNA VA ! C); and on transfer of the establishmentOs alcohol license (2001 MPNA VA ! D).

6. Issuance of an Entertainment Endorsement, or modification of the existing one, to
conform to paragraphs 3 and 4 above.

7. Approval of the renewal of Don JuanOs CR license.

Il. Discussion of Pertinent Points of Law
A. The Licensee Has Invoked its Right td erminatethe Old VAs

Upon satisfaction of certain prerequisites, licensees have a right under the law to seek
either terminationor modification of an existing VA under D.C. Code = 25-446(d)(2)-(5). The
option to terminate or modify is thizensee’s option. The Board is without statutory authority
to upend the licenseeOs choice whether to seek termination or modification. If the licensee seeks

termination, the Board may either grant or deny termination, but it may not deprive the licensee
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of its prerogative to choose by transforming an application to terminate into an application to
modify. This is of signal importance when the licensee wishes to terminate so as to escape the
domination of a particular counterparty. The termination provision exists in part so that such
anomalies can be corrected.

In this case, the Licensee has elected to seek termination. This election reflects the
LicenseeOs desire to be free of old agreements that Mr. Ferrufino testified under oath were
voluntary in the first placélr. at 263-65, 267), and to clear the way for the new Hear Mount
Pleasant agreement with counterparties who have worked constructively and harmoniously with
the Licensee (see Tr. at 268), both to restore its rights and address the legitimate concerns of the
neighborhood. For the dawn of a new and brighter day for Mount Pleasant and this Licensee, the
MPNA agreements must beminated ® andeplaced by the Hear Mount Pleasant VA that the
Licensee has signed freely, knowingly and voluntarily, with counterparties with whom the
Licensee has cooperated in a spirit of mutual trust, respect and appreciation.

B. The MPNA VAs are Void Ab Initio Because They Were Not Voluntary

The reason Ovoluntary agreementsO are called Ovoluntary agreementséy is:tkiale
voluntary in order to be valid. As a constitutional matter, while a person may voluntarily waive
constitutional or statutory rights, any such purported waiver that is not voluntary is not valid.

Live music and other forms of live entertainment are core First Amendment activities
accorded the highest constitutional protection. The Twenty-first Amendment in no way changes
that. Indeed, the Supreme Court has explicitly held that Othe Twenty-first Amendment does not
qualify the constitutional prohibition against laws abridging the freedom of speech embodied in

the First Amendment.@4 Liquormart, Inc. v Rhode Island, 517 U.S. 484, 516 (1996).
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Although the Twenty-first Amendment granted the states power over the delivery or use
of liquor within its borders, OOthe Amendment does not license the States to ignore their
obligations under other provisions of the Constitutiodd@uotingCapital Cities Cable, Inc.

v. Crisp, 467 U.S. 691, 712 (1984)). Especially with respect to the First Amendment, ONothing
in the AmendmentOs text or history justifies its use to alter the application of the First
Amendment.Qd. at 532-33 (OOConnor, J., concurring) (citiagital Cities Cable, 467 U.S. at

712; Larkin v. Grendel’s Den, Inc., 459 U.S. 116, 122 n.5 (1982) (OThe State may not exercise
its power under the Twenty-first Amendment in a way which impinges upon the Establishment
Clause of the First AmendmentOjuig v. Boren, 429 U.S. 190, 206 (1976) (ONeither the text

nor the history of the Twenty-first Amendment suggests that it qualifies individual rights
protected by the Bill of Rights and the Fourteenth Amendment where the sale or use of liquor is
concernedO).

Because the MPNA VAs infringe upon, indeed prohibit, First Amendment activities they
can be valid, if at all, only if they were OvoluntaryO in the purest sense of the word. The standard
for waiver of First Amendment rights is the highest possible: When First Amendment rights are
at issue, the evidence that such rights were waived mustdae @d compelling.O Curtis
Publ’g Co. v. Butts, 388 U.S. 130, 145 (1967). The Oclear and compellingO evidence must
establish that the waiver was OQvoluntarily, intelligently, and knowinglyO fagedOv.

Shevin, 407 U.S. 67, 94-95 (1972) (citation omitted). Indeed courts and other adjudicatory
bodies are required to OOindulge every reasonable presumption against waiverO of fundamental
constitutional rights and * * * Odo not presume acquiescence in the loss of fundamental rights.00

Johnson v. Zerbst, 304 U.S 458, 464 (1938).
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In this case, the Licensee stated directly and unequivocally that he did not enter the
MPNA agreements voluntarily(Tr. at 263-65, 267)As a hecessary consequence, even if those
agreements were not terminable under D.C. Code = 25-446(d)(2)-(5), this Board would be
required to declare those agreements void ab initio because they were not voluntary so as to
effect a waiver of First Amendment rights. In other words, @as&itutional matter, the MPNA
VAs are, and were from inception, void. For these constitutional reasons as well, this Board

must declare the MPNA VAs invali.

. PROPOSED FINDINGS OF FACT

% In addition, it is unconstitutional to condition the grant of a governmental benefit or license

on a personOs foreswearing of a constitutional right, Oespecially his interest in freedom of
speech.@erry v. Sindermann, 408 U.S. 593, 597(1972). TRerry v. Sindermann

Ounconditional conditions doctrineQ is firmly established in our constitutional jurisprudence and
applies with full force in the context of liquor licensing. dnr& V Lounge, Inc. v. Michigan

Liguor Control Comm’n, 23 F.3d 1071 (6th Cir. 1994), the Sixth Circuit applied this rule to a
cityOs attempt to condition an establishmentOs receipt of a liquor license on an agreement not to
permit topless entertainment. The plaintiff-establishment had entered into an agreement with the
city providing that, in exchange for the cityOs approval of the plaintiffOs request for a liquor
license, the plaintiff would not permit any topless entertainment on its prenises.1073.

The Sixth Circuit rejected this attempt to condition the grant of the liquor license by use of an
agreement, holding that it Oflatly contradicts well established Supreme Court precedent to the
effect that a state actor cannot constitutionally condition the receipt of a benefit, such as a liquor
license or an entertainment permit, on an agreement to refrain from exercising oneOs
constitutional rights, especially oneOs right to free expressibra©1077. Because the cityOs
agreement constituted an attempt to condition the plaintiffOs receipt of a benefit upon the
plaintiffOs waiver of its right to free expression, the contract was unenforckibiee also

Sinners and Saints v. City of Providence, 172 F. Supp. 2d 348, 355 (D. R.l. 2001) (granting

plaintiff injunctive relief where city licensing board denied plaintiffOs application for liquor

license transfer in order to frustrate plaintiffOs attempt to open adult entertainment establishment,
thereby conditioning a benefit on an agreement to refrain from exercising the constitutional right
to free speech).
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Don JuanOs Restaurant Does Not Adversely Impact the Safety, Peace, Order and Quiet of
the Neighborhood.

1. Don JuanOs Restaurant and Carry Out, located at 1660 Lamont Street, is a medium sized
restaurant and carry out that has been an institution in Mt. Pleasant for over 30 years. A
gathering place for local Latinos and Anglos alike, neighbors extol its friendly atmosphere and
good food at affordable prices. According to Tanya Snyder who lives on 17th and Kilbourne
Street, directly across the street from Don JuanOs, ODon JuanOs is a social center for my
community, and | have shared many pleasant times there.O (Letter from Tanya Snyder,
ApplicantOs Exhibit 7 at No. 9)As one long time Mt. Pleasant resident writes:

| frankly donOt know if Don JuanOs has been under the same management since | first
claimed it as my preferred watering hole and meeting place in the mid-70s, but as such it
qualified as an institution. Being at the end of the 42 bus line it is still a great place to
meet friends at the end of the work day, and to get to know neighbors.

(Letter of W. Thomas Kelly, ApplicantOs Exhibit 7 at No. 24).
2. Another resident writes:

Having patronized Don JuanQOs on a regular basis over the years, | can attest to the fact
that Don JuanOs is an affirming institution for Mt. Pleasant * * * .

(Letter of Jason Vest, ApplicantOs Exhibit 7 at No. 16).

3. Many long time patrons also fondly remember Don JuanOs as a venue for community
cabarets B a place where Mount PleasantOs diverse communities could come together and share
music and culture. Andrea Blatchford writes:

| have been a customer of Don JuanOs for 13 years. . . . | have participated in community
events that were hosted at the restaurant before the MPNA VA was put into place,
including community cabarets with local artists, poets, musicians and activists. These
events brought all kinds of people together from the community to share their art, music
and culture with each other. They were respectful, low-key events and did not involve a
lot of drinking or rowdiness.

(Letter of Andrea Blatchford, ApplicantOs Exhibit 7 at No. 65).

4. Since 1993, Don JuanOs Restaurant and Carry-Out has been owned and operated by
Alberto Ferrufino and his wife Rosa. (Tr. at 262). By all accounts, Mr. Ferrufino is a hard-

* Number corresponds to the index that prefaces the packet of OSupport Letters for Don Juan
Restaurant.O ApplicantOs Exhibit No. 7.
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working, responsible business owner who has invested tens of thousands of dollars to make
improvements and upgrades both to improve the physical appearance of the restaurant and to
minimize its impacts on residents who live close-by.

5. In a letter to the Board, Janelle Treibitz, who lives directly behind Don JuanOs restaurant
at 3168 17th Street, writes:

[Mr. Ferrufino] is always an active presence around our block. A very hands-on owner.
| frequently see him landscape his grounds, chat up with neighbors, or supervise various
construction projects. | have been very impressed with him.

(Letter of Janelle Treibitz, ApplicantOs Exhibit 7 at No. 4). Dora Johnson, who has lived in
Mount Pleasant for 40 years writes:

Don JuanQs restaurant caters to a large clientele B both Latino and many young people
who pick up food or eat at the restaurant. The owner has made enormous efforts to keep
the area around his restaurant clean. He has upgraded his windows and | have
appreciated his participation in community events. Don JuanQOs restaurant is good for our
lovely neighborhood of Mt. Pleasant . . . .

(Letter of Dora Johnson, ApplicantOs Exhibit 7 at No. 66).

6. Others appreciate Don JuanOs long-standing presence as a family friendly restaurant B a
mainstay within the community. Emilie Stotzfus, who has lived within a block and half of Don
JuanOs for ten years writes,

| have many times enjoyed eating at Don JuanOs with my husband and two young sons.
My kids love that we often meet up with other friends and families there and can eat at
one large communal table, sometimes with as many as 15-20 people.

(Letter of Emilie Stolzfus, ApplicantOs Exhibit 7at No. 5). Yasmin Romero-Castillo, a 12 year
resident of Mount Pleasant, testified that she not only has taken her children to eat at Don JuanOs
for years, but now that her children have children, she brings her grandchildren to Don JuanOs as
well. (Tr. at 159).

7. For one busy Mom, Don JuanOs has been a life line. Athena Viscusi writes:

| have lived around the corner from Don JuanOs Restaurant for 20 years and have found
the present owner, Alberto Ferrufino, to be a gracious and responsible business owner.
The restaurant has provided takeout meals for this overwhelmed single mother and her
children, and provides security on the corner when | or my teenage kids walk home at
night. Don JuanOs home cooking and juke box selections afford me a trip to El Salvador
without leaving my block.
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(Letter of Athena Viscusi), ApplicantOs Exhibit at No. 40.

8. Mr. Ferrufino is also active in the community. He currently serves as a Vice-President of
the Mount Pleasant Business Association (MPBA) and provides his restaurant as the location for
MPBAOs monthly meetings. According to Jean Lujan, MPBAQOs President, Mr. Ferrufino
generously supports MPBA programs, including the annual holiday party and the annual Arts
Contest that MPBA sponsors for neighborhood children. (Letter from Jean Lujan; see also,
Letter from Tony and Joan Majeed, Mt. Pleasant Pharmacy; Letter from Emi@abel,

ApplicantOs Exhibit 7 at Nos. 61, 58, and ApplicantOs Exhibit 7a). Aaron Eisendrath, Executive
Director of the MPBA writes that Don JuanOs Restaurant enjoys an excellent reputation with the
Business Association, (Letter of Aaron Eisendrath, ApplicantOs Exhibit 7 at No. 57); while
Adam Hoey, President of Mount Pleasant Main Street, calls Don JuanOs Oa staple business on
Mount Pleasant Street,0 According to Mr. Hoey, Main Street recently worked with Don JuanOs
to donate food for the Taste of Mt. Pleasant. (Letter of Adam Hoey, ApplicantOs Exhibit 7 at No.
63). Devon Bartlett, a Mount Pleasant resident for over 6 years writes: Ol have found [Mr.
Ferrufino] to be a strong supporter of the Mt. Pleasant commun{hetier from Devon

Bartlett, ApplicantOs Exhibit 7 at No. 67).

9. Within the Latino community, Mr. FerrufinoOs generosity is well known. Recently, Mr.
Ferrufino came to the assistance of the tenants of 3145 Mt. Pleasant Street, victims of the largest
apartment building fire in the DistrictOs recent history. Mr. Ferrufino opened his restaurant and
gave temporary shelter to the families all through the night. He also provided food and clothing.
(Tr. at 161).

10. Don JuanQOs is a hub of the Latino community and serves as a haven for hard working
men and women D people who do shift work and come home at 10 or 11 at night. As Ms.
Romero-Castillo testified, Oit is a place that we can call our own.O (Tr 162-163). In a letter
written to the Board by the TenantOs Association, the tenants wrote:

All of us are customers of Don JuanOs. We consider it part of the very heart of Mt.
Pleasant. It is a place where we come together as a community and share food, culture
and conversation.

> As a further example of Mr. FerrufinoOs generosity and role as community builder, Mr.
Ferrufino recently hosted a Bancroft School fundraiser, donating 30 percent of his proceeds to
the Bancroft Elementary School. That evening, Don JuanOs was entirely filled with families
from the surrounding neighborhood enjoying good food at affordable prices.

11
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(Letter from 3145 Mt. Pleasant Street TenantOs Association, ApplicantOs Exhibit 7 at No. 47- 56).

11. The predominant appropriateness standards at issue in this case, as in most others, are the
safety, peace, order and quiet of the neighborhood. The Board has been presented with
overwhelming evidence that Don JuanOs restaurant not only does not adversely affect the peace
and good order of the neighborhood but that Mr. Ferrufino has been and continues to be a good
neighbor and a responsible business owner.

12. Kenneth Goldstein, a long- time Mpunt Pleasant resident currently studying biblical

studies at Baltimore Hebrew University, has lived directly across the street from Don JuanOs
restaurant, a distance of 60 feet, since 1980. His home address is 3172 17th Street, N.W. (Tr. at
122-124; ApplicantOs Exhibit 3).

13.  Mr. Goldstein testified that he chose to purchase a home directly adjacent to the
commercial strip for the convenience, but also understood that living close to a commercial
corridor brings with it the hustle and bustle of urban life: Onoise from deliveries, trash pick-up,
people walking, talking loudly , couples arguing, kids playing, music blaring from stereos in
parked car with the trunk open and the subwoofers in the back, buses idling , garbage trunks and
delivery trucks.O (Tr. at 125-126; ApplicantOs Exhibit No. 4).

14.  Mr. Goldstein describes Mr. Ferrufino as others have b a hard working, responsible
business owner who responds immediately to any concerns that have been brought to his
attention. In fact, Mr. Goldstein first met Mr. Ferrufino about five or six years ago when he
walked into the restaurant to complain about trash being picked up before 7:00 am. Mr.
Goldstein testified that Mr. Ferrufino was not present. However, he spoke to Rosa Ruiz, Mr.
FerrufinoOs wife. Upon hearing the complaint, Rosa immediately called the trash company and
took care of the problem. (Tr. at 127). Since then, Mr. Goldstein and Mr. Ferrufino have
developed a friendly, neighborly relationship. (Tr. at 126). Most importantly, Mr. Goldstein has
not had any issues or concerns about Don JuanOs. According to Mr. Goldstein, Othings are
operating well at [Don JuanOs].O (Tr. at 143).

15. Mr. Goldstein also testified about the numerous improvements that Mr. Ferrufino has
made to the property over the years including landscaping, painting the exterior, installing
double pane windows and creating a double-door foyer. (Tr. at 128). Mr. Goldstein has
absolutely no objection to Mr. Ferrufino being able to continue hosting karaoke until closing and

12
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fully supports Mr. FerrufinoOs request to terminate the MPNA VA so that he can be freed from
needless restrictions and have other forms of live entertainment. (Tr. at 132-133, 145).

16.  Mr. GoldsteinOs immediate neighbors, who are likewise within very close proximity to
Don JuanOs agree. Emily M. Chabel, who has lived next door to Mr. Goldstein at 3170 17th
Street, N.W. since 1996 supports Don JuanOs application to terminate its current voluntary
agreement with the MPNA and replace it with the Hear Mount Pleasant voluntary agreement.
She also supports the restaurantOs application for an Entertainment Endorsement to allow live
music to be performed within the guidelines of the Hear Mount Pleasant Agreement. In her
letter to the Board, she writes:

| live directly behind Don JuanOs (great fajitas, by the way), and | know and like the
owner, Alberto Ferrufino. | have watched the effort he has made to improve both the
interior and exterior appearance of his restaurant, as well as installing double glazed
windows and a double front door to diminish the noise level. And I like the way he

makes his kids pull weeds and clean up. | might add that he has allowed the Mt. Pleasant
Business Association (full disclosure B | am the secretary) to meet at Don JuanOs
monthly.

(Letter of Emily M. Chabel, ApplicantOs Exhibit 7a).

17.  Matthew McGovern and Rose Donna live at 1700 Lamont, Street, N.W., on the other side
of Mr. Goldstein, on the corner of 17th and Lamont Street, also directly across the street from

Don JuanOs. They have been neighbors of Don JuanOs Restaurant for the last 15 years and have
raised two children in their home. In their letter to the Board, they write that they Ohave been

very content with Don JuanOs as a neighbor and a responsible business in our community.O The
too support Don JuanQOs request for an entertainment endorsement for live entertainment. (Letter
from Matthew McGovern and Rose Donna, ApplicantOs Exhibit 7a).

18.  Eugene Stevanus, another close neighbor, also testified in support of Mr. FerrufinoOs
request to terminate the MPNA VA and for approval of his application for an entertainment
endorsement encompassing all forms of entertainment. Mr. Stevanus currently lives with his
wife and two young sons at 3138 17th Street. He has lived in Mt. Pleasant for 17 years, always
within a block or less of the commercial strip. (Tr. at 218-219).

19.  Mr. Stevanus and his family eat at Don JuanOs about every other week. He describes Mr.
Ferrufino as a very generous man who has been very kind to him and his family. (Tr. at 221,
225). He has never seen anyone being over served in Don JuanOs restaurant. (Tr. 225).
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20. Mr. Stevanus also testified about Mr. FerrufinoOs efforts to work with the community to
make improvements to his restaurant. Currently, Mr. Ferrufino is working with a variety of local
consultants including a local architect, chef and business consultant, to make his restaurant more
family friendly® He is also providing English language training for his wait staff, and has

provided all of his staff with an upgraded alcohol serving and security training. (Tr. at 235,
ApplicantOs Exhibit No 6).

21.  Mr. Ferrufino has provided TIPS and/or TAMS trainings to his entire staff annually. The
alcohol and security training that Mr. Ferrufino recently provided for his staff is in addition to
the training that he provides his staff every year. (Tr. at 275%-T#)e recent training goes well
beyond what ABRA requires. The five hour training, conducted in both English and Spanish, is
designed to make sure that people are very proactive about handling patrons who are being
served alcohol so that they can detect early on when somebody has had too much, what kind of
condition they are in when they arrive and how to de-escalate situations to avoid problems that
can occur. A management consultant also met with Mr. Ferrufino and his wife Rosa for a three
hour security consultation session that included a review of best practices in bar management
gleaned from across the country. (Tr. at 237). Mr. Ferrufino not only provided the training to
all 13 of his staff, he and his wife participated in the training themselves. (Tr at 316-318;
ApplicantOs Exhibit Nos. 6 and 8).

22. Based upon his testimony and the BoardOs questioning, it is clear that Mr Ferrufino
understands the rules concerning alcohol service. He does not serve alcohol to minors (Tr. at
279). He does not serve people who are intoxicated, and he does not serve patrons who do not
have an ID. (Tr at 317-318). Although he has been inspected and monitored frequently, he has
never been cited for any alcohol-related violations.

23.  Mr. Stevanus fully supports Mr. FerrufinoOs request to terminate the MPNA agreement
and replace it with the Hear Mount Pleasant VA. He also supports Mr. FerrufinoOs request for
an entertainment endorsement for live entertainment. (Letter of Eugene Stevanus, ApplicantOs

® Mr. Ferrufino recently entered into an agreement with the Latino Economic Development
Corporation (LEDC).LEDC is working with Mr. Ferrufino to update his menu and make other
improvements so that he can be more competitive given increased competition from Columbia
Heights and the changing neighborhood demographic.

" Mr. Ferrufino is also in the process of installing security cameras.
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Exhibit 7 at 6). Mr. Stevanus does not believe that the peace quiet and good order of the
neighborhood would be diminished if the Board were to grant Mr. FerrufinoOs request. To the
contrary, Mr. Stevanus is worried that restrictions in the MPNA voluntary agreements make it
difficult for Mount Pleasant businesses to respond to changes in the neighborhood and increased
competition from other neighborhoods. (Tr. at 222-223).

24.  Mr. StevanusO support of Don JuanOs is not just based upon his personal experiences as ¢
patron and neighbor. In his testimony, he described how he began to get involved in the
neighborhood debate about live entertainment after becoming alarmed about hearing negative
statements about Don JuanQOs restaurant at MPNA meetings. (Tr. at 225). He also learned from
reading the Mt. Pleasant Forum, an internet bulletin board controlled and run by Ms. Collins, that
there was a perception amongst a few in the neighborhood that Don JuanOs was not a family
restaurant. Posts on Ms. CollinsO Forum, many anonymous, strongly insinuated that the
waitresses are whores, and that the food is filthy and not fit for humans to eat. He recalls reading
a post suggesting that children who used Don JuanQOs crayons should be checked for diseases.
(Tr. at 226). Some of the complaints also had to do with belligerent behavior that was attributed
to Don JuanQOs patrons. (Tr. at 226).

25.  Mr. Stevanus decided he needed to find out for himself what was really happening and if
there was any truth the allegations being made by people affiliated with MPNA. Mr. Stevanus
took it upon himself to take stock of the neighborhood in a series of late night walk-a-rounds.
From July through September 2007, he monitored late night activity on no less than 13 separate
occasions between the hours of 11:00p.m. and 2:30 a.m. (Tr. at 225-226, Applicants Exhibit No.
5). He reports walking a loop that started and ended at Don JuanOs restaurant (Tr. at 227-28).
He described Mt. Pleasant Street as being Odead at night.O (Tr. at 228). Although his tour startec
and ended at Don JuanOs restaurant, he never saw anyone either stumbling into or out of Don
JuanOs. He also never heard any music coming from Don JuanOs. On the one occasion that he
did hear music, it was coming from Marx CafZ where someone had propped open the door. (Tr.
228). With respect to concerns about alleged harassment by Don JuanOs patrons, Mr. Stevanus
testified that in the four months prior to the hearing, he made a point of regularly walking by

Don JuanOs. What he observed was people at the bus stop that is adjacent to Don JuanOs. He
could not attribute any negative activity to Don JuanOs patrons. (Tr. at 234).

26. Like Mr. Stevanus, Mr. Goldstein is troubled by the allegations lodged against Mr.
Ferrufino by the MPNA. He testified that he is familiar with the complaints that Ms. Collins, the
President of the MPNA, has filed against Mr. FerrufinoOs business. It is his opinion, based upon
conversations with Ms. Collins, that these complaints are motivated not by facts but by Ms.
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CollinsO personal dislike of Mr. Ferrufino. Mr. Goldstein testified that he has had conversations
with Ms. Collins in which she personally disparaged Mr. Ferrufino and the way he conducts his
business. (Tr. at 131).

27.  Mr. Stevanus and Mr. Goldstein are among scores of Mt. Pleasant residents who have
staunchly defended Mr. Ferrufino against the onslaught of rumors and false statements
emanating from the MPNA which often find life on Ms. Collins® internet bulletin Bosiata
Cherkasky, a regular customer of Don JuanQOs since 1994 writes:

Over the years, | have supported and defended Don JuanOs against what has seemed to b
an unrelenting campaign by a small handful of neighbors who, among other things:
persuaded owner Alberto Ferrufino that they had the right to demand that he paint over

the restaurantOs orange and blue exterior . . . spread rumors of drug dealing from the
restaurant; and cost Mr. Ferrufino hundreds of dollars in legal fees by (incorrectly)

accusing him of illegally charging patrons to watch the World Cup.O

(Letter of Mara Cherkasky, ApplicantOs Exhibit 7at No. 72). Athena Viscusi writes:

Apparently, members of MPNA have made allegations that Don JuanQOs is a place of
prostitution. | have been a social worker in Mount Pleasant for the past 20 years,
working specifically with victims of crime, including trafficking. | take offense to these
allegations, which trivialize the plight of women in our community who have indeed been
forced into prostitution, and cast aspersions on hard working waitresses who are working
on their feet to support their families.

(Letter of Athena Viscusi, ApplicantOs Exhibit 7 at 40).

28.  Mr. Stevanus, Mr. Goldstein and many others, believe that Don JuanOs restaurant is being
unfairly blamed for Oquality of lifeO issues such as public drunkenness, public urination, noise,
trash and the lack of parking D all issues that are a troubling but real part and parcel of the
Mount Pleasant urban landscape. Mr. Stevanus testified that he has not only observed public

8 Community support for Mr. Ferrufino is strong -- so strong that neighbors took time from

work and personal activities on Thursday, June 26, 2008 to fill nearly every seat at the recent
status hearing held on the show cause order issued against Mr. Ferrufino for allegedly having
entertainment (i.e., the hosted karaoke that Mr. Ferrufino has offered since he was forced to
forego mariachi and folk music bands because of the MPNAQs 2001 prohibition on live music)
without an entertainment endorsement on May 18, 2007, thirteen months ago. It is unclear how
or why this case was initiated at all since there exists no record of any such violation and the
inspector who visited Don JuanOs on that date did not cite him for any violation relating to
entertainment. The case has been dismissed, but Mr. Ferrufino and his counsel have asked the
Board to fully investigate this matter.
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drinking in Lamont Park but that he makes every effort to pick up and discard the vodka pints
and half pints that are there with the Obubble-upO bottles. (Tr. at 220).

29.  Mr. Ferrufino also testified about the problem of public drunkenness in Mt. Pleasant and
how he as a business owner must grapple with it. (Tr. at 282). Because of the presence of
homeless and/or chronically alcoholic population in the environs of Mount Pleasant, Mr.
Ferrufino has security guards who are stationed at the entrance to his restaurant to Omake sure
that there are no vagabonds coming in to ask for money,O and to Oturn away people who are
intoxicated.O (Tr. at 321).

30. Numerous Mount Pleasant residents corroborate that Mr. Ferrufino is being accused
unfairly of contributing to quality of life issues that have dogged Mount Pleasant Street for
decades. Julie Yoder writes:

IOve been at my residence [at 1724 Lamont Street, within a half block of Don JuanOs
restaurant] for a little more than eight years and have been a patron of both Don JuanOs
restaurant and the take out counter. In all the time | have lived on my block, | have never
witnessed any questionable activity associated with the restaurant. For the past year and
a half I have worked in the evenings and when | pass the restaurant on my route home, on
my bicycle (often around 2 am) | see normal restaurant activity  people hanging out and
socializing inside, at a normal volume. ... | understand that in the past the restaurant
has sometimes offered recorded music and karaoke to its patrons, but IOve never been
able to hear it from my house. . . . My last visit to Don JuanOs was the result of my
finding a cell phone on the street that belonged to a server who works there. When |
went to return the phone, | observed the same scene I0ve seen many times in the past B
patrons socializing in a friendly, community-oriented gathering place, enjoying
themselves in a responsible manner.

(Letter of Julie Yoder, ApplicantOs Exhibit 7, at No. 41).

31. Michelle Molitor who lives at 1651 Lamont Street, less then half a block from Don
JuanOs Restaurant, writes:

Since | moved into the neighborhood almost 2 years ago, purchasing my first condo, |

have always enjoyed having such a great establishment so nearby. | know that some feel
that Don JuanOs is not an establishment that they want to have operating because of other
activities that happen along Mt Pleasant Street. | feel that Don JuanQOs is not the cause of
these disruptions and know it is safe and well managed by Mr. Ferrufino and his wife
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Rosa. In fact, | believe that the owners have shown themselves to be very conscientious
of their neighbors.

(Letter of Michele Molitor, ApplicantOs Exhibit 7at No. 29).
32. Jason Kelly writes:

[S]ince the summer of 2003, | have lived in an apartment with windows that overlook
Lamont Street and provide views of the corner of Lamont Street and Mount Pleasant
Street, where Don JuanOs Restaurant has both is main entrance and its carryout entrance.
At no time have | noticed any pattern of activity at or from Don JuanQOs that | would
characterize in a negative way. . .. | have had ample opportunity to observe Don JuanOs
at hours closer to 11:00 p.m. B 1:00 am and again cannot say that | have ever observed
anything that | would characterize in a negative way. There generally seem to be one or
more clearly marked security staff at the front door on weekend nights with perhaps a
small handful of patrons coming or going. | have never noticed any behavior coming
from Don JuanQs that generates a level of noise or other disturbance out of keeping with
an urban neighborhood like Mount Pleasant. As a point of contrast, the under-occupied
folks that sometimes drink and carouse in Lamont Park tend to both generate and attract
far more chaos than a cherished local business like Don JuanOs.

(Letter of Jason Kelly, ApplicantOs Exhibit 7at No. 30).

33.  Yasmin Romero-Castillo testified as well that the problems are coming from the

unpoliced Lamont Park, not Don JuanOs. When asked if she has ever seen anyone very drunk in
the restaurant, she responded, OWell, itOs not in the restaurant, but of course, in the park because
there are a lot of people that go and drink in the park . . .. There are homeless people there that
are just wandering around in the street, and theyOre even going to the garbage dumps, and they®
a real menace.O (Tr. at 159-160).

34. David Sachdev writes:

| have been a regular customer of Don JuanOs for over 4 years and | know that there are a
lot of misconceptions about Don JuanOs Restaurant, but they do not reflect my experience
with the place. It is safe and well managed by Mr. Ferrufino and his wife Rosa, both who

| know personally at this point from their willingness to work together with Hear Mount
Pleasant in an effort to make sure that their establishment is a great accompaniment to the
neighborhood.

(Letter of David Sachdev, ApplicantOs Exhibit 7, No. 62).
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35. In his letter to the Board, Mario Alas (co-owner of HaydeeOs restaurant at the other end of
Mount Pleasant Street) implores the Board not to hold Don JuanOs responsible for Mount
PleasantOs longstanding problems with homelessness, alcoholism on the streets and an unpolicec
park that is a well known nuisance at night. He writes: ODon JuanOs is located next to the park,
and the bus stop. Anything that happens there is accused on the restaurant. Please do not accus
the restaurants; that is a public space problem, and there are too many homeless people in Mt.
Pleasant.O

(Letter of Mario Alas, Sr., ApplicantOs Exhibit 7a) .

36. Jack McKay, a long time Mt. Pleasant resident and an elected ANC Commissioner,
testifying on behalf of the ANC, also agrees that Don JuanOs is not the source of the problems that
MPNA cites. According to Mr. McKay, Othese are the same issues that have come up again and
again, namely drunkenness and public urination . . . and the problem has always been how do
you really attribute any such perceived problem to Don JuanOs because there are many cases
where people, as Alberto has pointed out, people arrive already drunk and he refuses them
service.O (Tr. at 351).

37. Gregg Edwards, the Chair of ANC 1D, also shares Mr. McKayOs view. Although Mr.
Edwards did not testify in person, he was interviewed by Investigator Coward by telephone.

Like many, many others in Mt. Pleasant, Mr. Edwards has gotten involved in the licensing
proceedings on Don JuanOs to support the restaurant. In his telephone interview with
Investigator Coward, Mr. Edwards stated that ODon Juan Restaurant & Carryout is not causing
problems for the community, and that there should be no restraints (VA) placed on the
establishment and its operations.O (Protest Report of Don Juan Restaurant, Inc., Board Exhibit 1
at 3).

38. An example of an incident that MPNA tried to use against Mr. Ferrufino occurred on

March 9, 2008. According to the police report, Oan unknown hard object was thrown at the front
window causing the window to shatter.O (Tr. at 73). ABRA did not investigate the complaint,

an indication that neither the police nor ABRA believed that Mr. Ferrufino was at fault. (Tr. 71-
72). Jack McKay testified that the broken window was caused by a band of people who were
refused service because they were already intoxicated. (Tr. at 352). In other words, the staff at
Don JuanOs did what they were supposed to do P they refused service to individuals who came to
the restaurant already inebriated. To put a final point on Don JuanOs management, Mr. McKay
testified, Oas far as | can tell, as far as the ANC can tell, Alberto runs a good shop.O (Tr. at 352).
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39.  Another issue that must be addressed is noise. Here again, there is overwhelming,
credible evidence that Don JuanOs is not a source of noise emissions and that current activities at
the restaurant, including karaoke, do not disrupt the peace order and quiet of the neighborhood.
To the extent that there were any past issues, again the overwhelming, credible evidence is that
Mr. Ferrufino has been aggressive about addressing and eliminating sound leakage.

40. Specifically, to minimize sound leakage Mr. Ferrufino spent approximately $45,000 to
replace the roof and to replace all of the large plate glass windows that comprise the faeade of his
restaurant. (Tr. at 273). He also worked with a sound engineer, Geoff Turner, to conduct a
sound assessment and to develop a sound management plan.

41.  Mr. Turner has over 20 years of professional experience and has testified previously
before the Board as an expert witness. (Tr. at 83). He explained to the Board that he was told
that there had been generalized noise complaints possibly involving bass frequencies attributed
to the restaurant that may be rattling peopleOs second floor bedroom windows. (Tr. 84).
Notably, the neighbors who complained most vociferously about loud bass noise emanating from
Don JuanOs, Monica Rubio and Jason Bates, were invited by Claudia Schlosberg to meet with
Mr. Turner and to participate in the sound assessment so that noise levels could be accurately
measured, but they ignored the invitation. (Tr. at 436-437; E-mail to Monica Rubio and Jason
Bates from Claudia Schlosberg, ApplicantOs Exhibit 16).

42.  Mr. Turner first visited Don JuanOs in August, 2007 to conduct a site survey. (Tr. at 84-
85; see also, Noise Impact Study, ApplicantOs Exhibit No.2). He found Mr. Ferrufino to be a
very motivated owner. (Tr. at 65-66). He assessed the improvements that Mr. Ferrufino has
already made to the property, and found them all to be effective. For example, the new windows
were thick, well insulated, well-gasketed, and professionally installed. (Tr. at 86-87). Mr.
Turner called them Oreally ideal for the application.O (Tr. at 87). There also was an outside and
interior door with a short hallway in between to prevent sound from leaking out of an open front
door (Tr. at 87). Mr. Ferrrufino also replaced an older, large jukebox with a smaller, wall model
with small speakers placed around the restaurant. Mr. Turner called this a great improvement.
(Tr. at 98-99).

43.  After his initial assessment, Mr. Turner came back a week later to install a compressor
limiter on Mr. FerrufinoOs karaoke system. The compressor limiter is a sound limiting device
which Oacts as invisible set of hands that basically has an inverse effect on volume. The [more]
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you turn it up, the more this thing turns it down.O Tr. at 88. The compressor/ limiter was set to a
level so as not to disturb the neighborhood. (Tr. at 89).

44.  Mr. Turner came back to Don JuanQOs in October of 2007 and took sound level readings
around the neighborhood to establish the baseline ambient sound levels. He then returned in
February of 2008, at about 11:45 p.m., during an actual karaoke night to take sound level
readings. After taking readings inside the restaurant, he went outside and took readings at
several locations around the restaurant and in front of the close-by residential properties. (Tr. at
90-93). Although there was a good, loud level of music going on inside the restaurant, at all
points measured outside the restaurant, there was no sound perceptible. (Tr. at 90-91).

45.  Based upon all of his observations, the structural integrity of the building, the thickness
of the glass and his meter readings around the neighborhood, Mr. Turner concluded that
complaints of window rattling bass frequencies could not be attributed to anything going on in
Don JuanOs. (Tr. at 92). Rather, in his opinion, based upon his own experience in the
neighborhood, the likely source of window rattling bass frequencies is someoneOs car stereo
which can have 5,000 to 10,000 watts of power with subwoofers blasting the noise. (Tr. at 94).

46.  Mr. Turner also considered and dismissed the notion that bass frequencies might be
Orising upO or taking different angles to affect the houses on Lamont Street where Ms. Rubio
lives. According to Mr. Turner, while bass frequencies can travel and bounce, Mr. FerrufinoOs
sound system is a small system (Tr. at 119), and the sound levels measured outside of Don
JuanOs were so low that he concluded that it is not physically possible for them to amplify and
create the level of noise that was described in the initial noise complaints that he was
investigating. (Tr. at 102-103, 119-120).

47.  Numerous other witnesses and concerned neighbors corroborated that Don JuanOs is not
the source of excessive noise. For example, Ken Goldstein, one of Don JuanOs closest neighbors
testified that there are a variety of noise issues living so close to the commercial strip including
music blaring from stereos in parked cars (Tr. at 126). When he does occasionally hear music
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late at night, it is inevitably from Marx CafZ, Owhen the door opens, | hear music.O (Tr? at 127).
Mr. Goldstein has not experienced Don JuanQOs to be a problem. (Tr. at 127-128).

48. Janelle Treibitz, who also lives directly behind Don JuanOs writes, Ol do want to say
something about the issue of sound. | do occasionally hear loud bass and music from the street.
But | want to stress that because of the sensitivity surrounding Don JuanOs, | ALWAYS check
out the source of the music | hear and it is NEVER coming from Don JuanOs. It is most
frequently either coming from Marx CafZ, a restaurant that plays loud recorded music across
from Lamont Park from Don JuanOs. Or, more frequently, it is coming from a car parked on the
street (people often seem to park and hang out in their cars) . . . .O (Letter from Janelle Treibitz,
ApplicantOs Exhibit 7, at No. 4; see photo of parked cars at corner of 17th and Lamont with trunk
open, ApplicantOs Exhibit 4).

49.  Joel Steinberg, who has lived directly behind Don JuanQOs for three years, writes, Ol am
often up late at night and have never heard a note or music coming from the building. | also
have never encountered any problems with patrons either inside or outside the restaurant. The
occasional loud pedestrians that talk their way down the street in front of my house has no
connection whatsoever to Don JuanQOs as far as | can tell.O (Letter from Joel Steinberg,
Applicants Exhibit No. 7 at No. 8).

50. ANC Chair Gregg Edwards who lives directly across the street from Don Juan
RestaurantOs front entrance also does not consider Don JuanQOs to be the source of noise.
According to Investigator Coward, Ohe lives close to Don Juan Restaurant & Carryout and does
not hear any noise emanating from the establishment.O (Board Exhibit 1 at 2).

51.  In contrast to applicantOs witnesses and supporters, Ms. Collins, the President of the
MPNA and MPNA witnesses Garrett Fletcher and Monica Rubio claimed that Don JuanOs is
responsible for excessive noise. For example, Ms. Collins informed Investigator Coward that
noise emanated from the establishmentOs sound system; patrons can be heard talking and yelling
as they are exiting and Don Juan is putting trash in their trash receptacles outside of the hours
stated in their VA. (Board Exhibit 1).

°® Marx CafZ advertises DJ hosted dance parties most nights of the week. On weekends DJOs ar
booked to play music until closing. See http://www.marxcafemtp.com/events.php;
http://www.washingtonpost.com/ac2/wp-dyn?node=cityguide/profile&id=107.7282
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52.  Garrett Fletcher, who lives at 3200 17th Street, N.W. (across the street from Matthew
McGovern and Rose Donna) testified under oath:

I think from virtually very moment he got his entertainment endorsement to have karaoke
in the first instance, several years ago now, my family and | were literally all but
drummed out of our home.

(Tr. at 378, emphasis supplied).

53.  While Mr. Fletcher is aware that Mr. Ferrufino has spend Osome moneyO to install double
paned glass and make other improvements in his restaurant to mitigate noise emissions, (Tr. at
399), he insisted repeatedly that these improvements were not effective and that nothing really
improved until Mr. Ferrufino Ogot placarded.O (Tr. at 400). According to Mr. Fletcher, once the
placards were posted, the noise emissions abated. For example, he stated:

WeOve had numerous interactions with the police and with Mr. Ferrufino over mitigating
the noise, and really, you know, nothing has been resolved in any permanent fashion up
to the point where he put the B he was placarded for his endorsement . . . And since then
weOve had very few problems. . . .

(Tr. at 378).

54, Mr. Fletcher could not have been clearer in drawing a connection between the abatement
of noise emissions and the placarding period. He repeated his testimony numerous times:

OWell, like | said earlier, | think since the restaurant was placarded, things have gotten
better, | think, for obvious reasons.O (Tr. at 381). O[S]o | can tell you it has been a
regular occurrence, you know, prior to the placarding that | was going out there. O (Tr. at
383).

OLike | said, you know, the noise abated and almost ground to a halt completely about the
time that the establishment was placarded.O (Tr. at 389).
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Ol think | know whatOs made it stop. He got placarded, and weQOre here today for a reason
and | think maybe it stopped because we all knew that we were going to be here today . .
..O (Tr. at 400).

OThe two things that | know happened were improvements were made to the building
and he got placarded, and since then it has trickled off to nothing.O (Tr. at 401).

55.  ABRA records will reflect that Mr. FerrufinoOs placards were posted from June 1, 2007
through July 16, 2007, a period that preceded this hearing by 11 months. Yet, when confronted
with the fact that Mr. FerrufinoOs placards were pastedy a year prior to the hearing, M.

Fletcher changed his testimony. Instead of no problems commencing with the placarding, the
problems were on-going during and after the placarding.

Q. [A]nd just to enlighten the Board, when was the establishment placarded?
A. | canOt remember.

Q. Okay. So would you say it was a year ago?

A. About.

Q. Okay. At least a year ago. So then thereOs been a serious reduction in the
noise for a year.

A. No. Well, yes and no. | would say it didnOt stop as of a year ago. | still had
ongoing problems. It has D it has decreased over the course of that year to a point
where | havenOt had to call him in, say, five months.

(Tr. at 402).

56. Garrett FletcherOs testimony concerning both the level and duration of noise emissions
from Don JuanOs is further undermined by ABRAOs own investigative files. Specifically, Ms.
Collins personally initiated a noise complaint against Don JuanOs on behalf of Kristen Fletcher,
Garrett FletcherOs wife, on January 7, 2007, at least five mefiths the placarding period.

Ms. FletcherOs email, which is attached to the InvestigatorOs report, states:
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About 3-4 nights a week (about 9 p.m. to 2 or 3 a.m.), our windows are rattling and our
home is filled with bass-heavy, LOUD music from Don JuanOs. |s anybody else hearing
his/bothered by it?

(ApplicantOs Exhibit 1).

57.  As a result of this complaint, ABRA investigators monitored Don JuanOs Restaurant on
19 separate occasions from January 9, 2007 through February 18, 2007. The spread sheet of the

dates, times and results of each ABRA visit is reproduced below:

1/19/2207 | 10:25 pm | 10:50p.m. | Monitor for excessive Monitored No noise
noise. Verify status o Regulatory inspection to be ¢
est.Os license and | 1/10/2007
stipulations if any.
1/10/2007 9:45 p.m.| 10:15p.m. | Monitor for excessive Monitored. No noise Owner
noise at the establishment
1/12/2007 | 10:30 p.m. | 11:05p.m. | Monitor for excessive Monitored.No noise ABS
noise manager on duty.
1/12/2007 | 12:27 a.m. | 12:37a.m. | Monitor for excessive Monitored. No noise
noise
1/13/2007 | 11:50 p.m. | 12:15a.m. | Monitor for excessive Monitored. No noise.
noise
1/19/2007 | 10:30 p.m. | 11:00p.m. | Monitor for excessive Monitored. No violations.
noise
1/23/2007 | 10:50 p.m. | 11:20p.m. | Monitor for excessive Monitored. No noise
noise emanating from the
establishment.
1/24/2007 9:18 p.m. | 9:30p.m. | Monitor for excessive Monitored. No violations.
noise
1/25/2007 | 10:59 p.m. | 11:03p.m. | Monitor for excessive Monitored. No noise or
noise loitering.
2/2/2007 11:15p.m. | 11:45p.m. | Monitor for excessive Monitored. No noiseheard
noise emanating from the
establishment.
2/3/2007 11:15 p.m. | 11:45p.m. | Monitor for excessive No noiseheard emanating
noise from the establishment.
2/6/2007 9:40 p.m.| 9:50p.m. | Monitor for excessive No noise Four individuals
noise were standing atthe ___ the
establishment.
2/7/2007 10:25p.m. | 10:45p.m. | Monitor for excessive No noiseheard emanating
noise from the establishment.
2/8/2007 10:05 p.m. | 10:15p.m. | Monitor for excessive Monitored. No noise
noise
2/9/2007 10:15p.m. | 10:20p.m. | Monitor for excessiveg Monitored. No noiseheard
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noise emanating from the
establishment.

2/11/2007 1:23a.m 1:25 a.m.| Monitor for excessivg Monitored. No noise
noise

2/14/2007 8:15p.m 8:30 p.m.| Monitor for excessive Monitored. No noise. Clear.
noise

2/17/2007 2:36 a.m. 2:40a.m. | Monitor for excessivd Monitored. No noise
noise

2/18/2007 | 12:50a.m. 1:30a.m. | Monitor for excessivg Monitored, No noise or
noise loitering. Clear.

(ApplicantOs Exhibit 1, emphasis supplied).

58. Based upon this rather extended period of monitoring, ABRA Supervisory Investigator
Coward was unable to substantiate that loud musiayonoise emanates from Don JuanOs on

any night of the week. (ApplicantOs Exhibit No 1). If indeed Don JuanOs was the source of the
sustained problems that Mr. Fletcher claims, it is reasonable to presume that, given the number
of monitoring visits during this six week period, ABRA would have been able to document it or
that other near-by residents would also be complaining. Clearly, the source of Mr. FletcherOs
problem must be attributed to some other source, such as boomboxes occasionally carried by
persons frequenting Lamont Park, car stereos, or the open door of Marx CafZ which faces
directly at Mr. FletcherOs house.

59.  Mr. Fletcher also claimed that he has had dozens of interactions with the police and Mr.
Ferrufino over noise issues. (Tr. at 378, 398). Yet, a list of service calls for 1660 Lamont Street
obtained from Metropolitan Police Third District Commander Larry McCoy for the period

March 19, 2006 to March 18, 2008, shows no noise complaints for Don JuanOs Restaurant. See
Metropolitan Police Department Calls for Service B 1660 Lamont Street, N.W. 2-year Period D
March 19, 2006 B March 18, 2008 (attached hereto as AddendfirE®)ept for the complaint
pressed by Ms. Collins, ABRAOs Protest Report filed by Investigator Coward also shows no
record noise of complaints against Don JuanOs Restaurant. (Board Exhibit 1).

60. Monica Rubio, another MPNA witness, also attempted to portray Don JuanQOs as the
source of excessive noise. Ms Rubio, who is a very close friend and neighbor of the Fletchers,
(Tr. at 428), gave testimony that repeated Ms. FletcherOs allegations. According to Ms. Rubio,

19 Commander McCoyOs accompanying email confirms that the list is inclusive of noise
complaints. There were none. (See Addendum 3 attached hereto).
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Many, many, many nights our house has been filled with, you know, very loud, heavy
bass music, you know, coming from Don JuanOs. . . . A lot of noise is coming from
inside the establishment. What weOve experienced is noise coming outside, you know,
from the patrons when they leave the restaurant. There are late night brawls. There are
the sounds of broken bottles, men fighting outside.

(Tr. at 421).

61. Both she and Mr. Fletcher went further to portray Don JuanOs as a menacing presence in
the neighborhood. Mr. Fletcher Oliterally sees people pouring out of the restaurant urinating on
cars, urinating in his yard, acting boisterously at best.O (Tr. at 381). Mr. Fletcher also claims
that Don JuanOs patrons sit in their cars and drink, or Opre-partyO before they go in. (Tr. 390).
He believes that Don JuanOs request for live music will have an adverse effect on parking
because Othe only way | see people go to Don JuanOs Restaurant is by car.O (Tr. at 393).

62. Ms. Rubio testified that drunk men Oare pouring out or coming inO to Don JuanQOs all day
and all night. (Tr. at 423, emphasis supplied). She also is 0100 percent sureO that Don JuanOs
customers come from outside the District. She claims, O[y]ou can see the cars parking with, you
know, Virginia, Maryland plate, you know, and itOs not B itOs not little traffic, one or two cars.
ItOs a stream of cars on any given night.O (Tr. at 431).

63.  In both her direct and cross examination, Ms. Rubio stated emphatically, that Don JuanOs,
and only Don JuanOs, is the cause of a litany of quality of life problems that she has experienced
since purchasing her home three ago. (Tr. At 419 an 433-435). She claims Othis is common
knowledge in the neighborhood.O (Tr. at 434).

64. Ms. RubioOs emphatic testimony however did not stand up on cross examination. First,
she retracted her testimony regarding sound issues. She admitted that there had been
improvements in the sound and that O[i]n the past five months sound hasnOt been an issue.O (Tr
at 439). While she does still hear bass sounds on Fridays and Saturdays, she is unable to
attribute their source to Don JuanQOs. Specifically, she testified, OYou know, | cannot figure out
where on earth, you know, is the bass coming from, and it just fills my house. Can I say itOs Don
JuanOs? Can | say itOs Don Jaime? Can | say itOs B | can0t.0

65. Most importantly, cross examination revealed that Ms. Rubio deliberately lied under oath
regarding a key point of her testimony, both at this protest hearing and at the February 13, 2008
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hearing involving HaydeeOs and Don JaimeOs. Specifically, Ms. Rubio insisted that Don JuanOs
is the source of all of her concerns regarding public drunkenness and safety issues. (Tr. at 441).
As the below excerpt from the February 13, 2008 transcript shows, Ms. Rubio testified very
clearly that despite her proximity to Lamont Park, she has never seen anyone drinking there.

MS. SCHLOSBERG: And there are also people in the park at all times of the day and
night sitting, talking and sometimes even drinking, isn't that correct?

MS. RUBIO: At the bus stop?

MS. SCHLOSBERG: No, no, at the park; at Lamont Park.

MS. RUBIO: [I've never seen anyone drinking in Lamont Park.

MS. SCHLOSBERG: You've never seen anybody drinking in Lamont Park?

MS. RUBIO: | have not.

(In Re: HaydeeOs Restaurant and Don JaimeOs Restaurant, Transcript of Protest Hearing,
February 13, 2008 at 524-525).

66. At the April 30, 2008 hearing in this case, Ms. Rubio affirmed her prior testimony and
again stated that she has never seen anyone drinking in Lamont Park. (Tr. at 442). Ms.
Schlosberg then showed Ms. Rubio a copy of her own written statement that she had placed on
the Mt. Pleasant Forum on April 21, 2007. In that posting, Ms. Rubio not only describes two
men drinking singles in Lamont Plaza, she described being harassed by men loitering under the
Ono loiteringO sign in front of the 7-11, a guy passed out in the parking lot across from 7-11,
another man, drunk, pants falling off, and stumbling to a park bench in the corner of Columbia
and 16th Street, groups of men sitting in front of stores drinking singles in the street, and men at
7-11 spitting on the sidewalk. (Tr. at 441-446, ApplicantOs Exhibit No 17). When confronted
with the fact that she had lied to the Board about a key fact, all she could do was apologize. (Tr.
at 444).

67. Ms Rubio also changed her testimony about Hear Mount PleasantOs efforts to involve her
and her husband in the sound management work undertaken in cooperation with business owners
and residents. When asked specifically if she had ever been contacted by anyone in the
community about taking readings from their home, she replied:

No, actually . . . it was probably cloudier at some point, casually mentioned that the
sound of engineering would want to come into a group or something, again, but he never
followed up.
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(Tr. at 425).

68. On cross examination Ms. Rubio was again asked about being invited to participate in the
sound studies being conducted.

By Ms. Schlosberg:

Q. Ms. Rubio, let's talk about the noise for a moment. IsnOt true that I, in fact,
gave you my E-mail and phone numbers because | informed you that Mr. Turner would
be doing a sound study, and if you were amenable we'd be happy to take readings at your
home because of your complaints? Do you recall that?

A. I don't. | mean, | remember your mentioning that casually, certainly. | have
your E-mail address, and | have your phone number, certainly. That | was supposed to
contact you to get thaipsolutely not.

(Tr. at 436-437, emphasis supplied).

69. Ms. Schlosberg then showed Ms. Rubio an email that Ms. Schlosberg sent to her and her
husband, Jason Bates on September 14, 2007. In it, Ms. Schlosberg wrote:

Monica and Jason -- It appears that you did not receive the private email | tried to
send you back in August through the PM feature of the Forum. Sorry about that.
In any event, | was trying to pass on the email address of the sound engineer who
has been assessing Don Juan's and assisting with improvements. His name is
Geoff Turner and he says it is easiest to reach him by email. If you have specific
concerns about sound levels, it would be most helpful if you contact me. Geoff's
email is: [deleted].

Best regards,
Claudia
(Applicant's Exhibit 16, email address omitted).

70. Notably, Ms. Rubio did not deny receiving the email. She simply insisted that for some
reason it was not her responsibility to respond. "Sure, | could contact you, but is it up to me to
do that or is it up to you as you are [Hear] Mount Pleasant to come to us, you know -- to tell us
this sound plan was in place? (Tr. at 438).

71. Like Ms. Rubio, Caroline Lucas, who also testified for the MPNA, chose to purchase a
home very close to the commercial strip, and like Ms. Rubio, she testified about seeing people
coming out of Don JuanOs intoxicated and patrons coming to Don JuanOs who have been drinking
in their cars. (Tr. at 195). She testified that in the summer, before she had air conditioning, there
were often lots of street noises, including fights and loud language, and while she didnOt know in
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each instance that it was a Don JuanOs patron, she felt she had seen enough and been around
enough to Oknow that a good number, a good percent of them are coming from Don JuanOs.0
(Tr. at 186).

72.  On cross examination, Ms. Lucas testified that she cannot see Don JuanQOs from her home
and admitted that she knows that not everyone getting into a car and drinking or playing loud
music is a Don JuanOs customer. Nevertheless, she knows that a portion of them are coming
from Don JuanOs based upon the fact that his clientele is largely Hispanic. Ms. Lucas admitted
that even if she does not see them coming out of Don JuanOs when she sees a Hispanic person
who gets in his car who appears drunk, she assumes it is from Don JuanOs. (Tr. at 197). She als:
admitted that she assumed that a healthy portion of drunks on Mt. Pleasant Street are coming
from Don JuanQOs ( Tr. at 197), and that Don JuanOs has a record of serving people when theyOre
obviously drunk. (Tr. at 205). When asked on cross examination about how she knows that Don
JuanOs has a record of selling beverages to intoxicated patrons, she responded, Ol only know tha
from the people who are walking out and just seeing people who are like really drunk.O (Tr. at
213). In fact, Ms. Lucas admitted that she has “no idea” whether Don Juan's is over serving

patrons — as opposed to turning away intoxicated persons at the door -- because she hasn’t been
inside to watch. (Tr. at 213).

73. The contrast between the testimony of the ApplicantOs witnesses, together with the
written statements of 77 Don JuanQOs supporters, and the four MPNA witnesses is stark, but not
irresolvable. The simple fact is that the problems endemic to the north end of Mount Pleasant
Street relate to the presence of an unpoliced park, the terminal stop of several major buslines, the
proximity to homeless shelters and feeding stations, and the presence of a roving population of
the homeless and hopelessly addicted. These people do not frequent Don JuanOs or any other
restaurant in Mount Pleasant because they cannot afford it and they are not admitted. The
MPNA witnesses went out of their way to portray Don JuanQOs as a virtual den of iniquity -- the
source of all quality of life issues in the neighborhood, where drunk and disorderly patrons are
literally pouring in and out on a regular basis, urinating on everything in sight, drinking in cars,
and parking illegally. If indeed this were in fact true, would Don JuanOs engender the kind of
impassioned support from dozens and dozens of neighborhood residents who have not only
written individual letters but taken time off from work to attend hearings and testify on his
behalf? Could the Business Association, Mt. Pleasant Main Street and the ANC support an
establishment that regularly operates outside the bounds of the law? Clearly, the answer is no.

74. Indeed, the truth that Don Juan®s is not the cause can be found in the BoardOs own Protes
Report filed by ABRA Investigator Richard Coward. According to the written report, ABRA
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investigators monitored Don JuanOs on 22 separate occasions from January 31, 2008 through
April 4, 2008. Eleven visits occurred after midnight, and 13 were on a Friday or Saturday night.
(Board Exhibit 1). During the monitoring period, ABRA investigators found:

-No signs of trash or loitering.
-No violations or disruptions to the peace, order and quiet of the neighborhood.

-No issues with respect to parking because Othe majority of patrons entering
various establishments walked from the surrounding area or used public
transportation.O

(Board Exhibit 1). Further, the records search of MPD radio runs from January 1, 2006 to March
7, 2008 revealed only two calls that resulted in an ABRA investigation (Investigative Reports
8343 and 7579) and both of these were closed with no ABRA violation found. (Board Exhibit

1).

75. In his testimony before the Board, Investigator Coward reiterated his findings. There
were no issues with respect to peace, order and quiet; trash; or parking. (Tr. at 37-38). And
while Ms. Rubio is 0100 percent certainO that a lot of customers come from outside the District,
(Tr. at 431), Investigator CowardQOs investigation found that the majority of patrons walked to the
establishment from the surrounding neighborhood or took public transportation. Those that
drove were parked legally. (Tr. at 39-40). To the extent that Investigator Coward identified
parking issues, he could not attach them to Don JuanOs. (Tr. at 38).

76.  In her opening statement, Ms. Collins told the Board, OYou'll hear that this place is
different from any other establishment this Board has ever heard from.O (Tr. at 31). While
MPNA attempted to portray Don JuanOs as an outlier, Investigator Coward testified that based
upon his observations, Ol didnOt get the impression that it was any different from other
establishments. . .. O (Tr. at 44).

77. What is different is that there are probably few restaurants that have been as thoroughly
scrutinized by ABRA inspectors as Don JuanOs. Between the monitoring that occurred in early
2007 as a result of Ms. CollinOs complaint to the Board and the monitoring done in conjunction
with Ms. CollinOs protest investigation, Don JuanOs has been monitored a total of 41 times. On
no occasion has any inspector identified any evidence that Don JuanOs over serves, serves
intoxicated patrons, causes noise, or engages in any conduct that would be a violation of ABRA
regulations. ABRA inspectors also have not seen or heard anything to even suggest that Don
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JuanOs is operating in a way as to disturb the peace, order and quiet of neighborhood. In sum,
ABRAOs own inspections clearly establish that the testimony of the four MPNA witnesses cannot
be credited.

Termination of the VAs

78. The Board has already heard extensive testimony regarding changes in the neighborhood
and has made findings of fact relevant to these proceedings. The Applicant requests that the
Board take judicial notice of those findings and adopt them in this case.

79.  With respect to peace, order and quiet, Mr. Ferrufino has signed a new voluntary
agreement with individuals who are members of Hear Mount Pleasant and with Mount Pleasant
Main Street. The new VA (the OHear Mount Pleasant VAO) would permit Mr. Ferrufino to
continue to offer hosted karaoke to his patrons as he has heretofore been permitted to do, and
would also allow him to have other live entertainment. Hours for live entertainment, other than
karaoke, would be Sunday through Thursday nights until midnight and on Friday and Saturday
nights, no later than 1:30 a.m. In addition, Mr. Ferrufino would be able to have live
entertainment until 2 a.m. on 6 holidays or special occasions per year, provided that the holiday
or special occasions are on Friday or Saturday nights or on nights preceding a school holiday.
Hear Mount Pleasant VA, attached hereto as Addendum 3, together with the Mount Pleasant
ANCOs resolution endorsing the Hear Mount Pleasant VA.

80. The Hear Mount Pleasant VA also requires Mr. Ferrufino to proactively address sound
emissions (which he has done), follow all ABRA regulations, keep the establishment and
surroundings clean and free of trash and engage in a cooperative, collaborative process with
neighbors and neighborhood organizations to identify and address community concerns.

81. Hear Mount Pleasant, Mount Pleasant Main Street, the Mount Pleasant Business
Association, the ANC and scores of Mount Pleasant residents support termination of the MPNA
VAs in favor of the Hear Mount Pleasant VA.

82. In addition to being ineffective, (see testimony of Jack McKay), the MPNA VAs are

overly restrictive. Beyond prohibitions again music and dancing, the MPNA VAs contain a
number of provisions that serve no useful purpose, but hinder the ability of Mr. Ferrufino to
operate and manage his restaurant competitively with other businesses. For example, the MPNA
Agreement contains a provision that prohibits Mr. Ferrufino from seating patrons at a table
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unless one patron is ordering food. Mr. Ferrufino, Ms. Castillo-Romerdtevanus and

others testified that this provision is unnecessary. Other provisions prohibit Don JuanOs ability to
discount drinks at any time. Such a restriction creates an unjustified competitive disadvantage at
a time when Mount Pleasant businesses need every tool they can get to attract and maintain
customers in light of the severe competition coming from all the city-subsidized development
around the Columbia Heights Metro Station.

The MPNA VAs Were Not Voluntary

83.  Mr. Ferrufino, under oath, testified directly and unequivocally that he did not enter the
MPNA agreements voluntarily(Tr. at 263-65, 267).

Position of the ANC

84. Asthe Board is well aware, the Mount Pleasant ANC has consistently and vigorously
supported Don JuanOs hosted karaoke, its endeavor to terminate the MPNA VAs, and its quest
for an expanded Entertainment Endorsement to encompass all forms of entertainment and to
permit cover charges and dancing. The ANC has specifically endorsed the Hear Mount Pleasant
VA as the new agreement to be put in place after termination of the MPNA VAs. (See
Addendum 2 attached, unanimous Resolution of the Mount Pleasant ANC endorsing the Hear
Mount Pleasant VA).

V. PROPOSED CONCLUSIONS OF LAW

A. The District of Columbia Alcoholic Beverage Control Board finds that there is
substantial evidence that convinces the Board that the requests by this Licensees to terminate the
MPNA VAs, and issue the Licensee a full Entertainment Endorsement in conformance with the
Hear Mount Pleasant VA that the Licensee has executed, comport with the appropriateness
standards of Title 25.

B. The Board accords great weight to the views of the Mount Pleasant Advisory
Neighborhood Commission, which firmly supports the issuance of the full Entertainment
Endorsement and the replacement of the MPNA VAs with the Hear Mount Pleasanat VA.
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C. The evidence is uncontroverted that there have been material changes in the Mount
Pleasant neighborhood within the meaning of D.C. Code & 25-446(d)(2)-(5).

D. There is substantial evidence that the issuance of a full Entertainment Endorsement in
conjunction with approval of the Hear Mount Pleasant VA will not adversely impact the
neighborhood, and indeed will enhance the safety and cultural, social and commercial vitality of
the neighborhood.

E. Even were evidence lacking, which it is not, that termination is proper under D.C.
Code = 25-446(d)(2)-(5), the Board would be compelled to declare the old MPNA Agreements
void ab initio on constitutional grounds for lack of voluntariness and violation of the
Ounconstitutional conditions doctrineg@tis Publ’g Co. v. Butts, 388 U.S. 130 (1967Perry V.
Sindermann, 408 U.S. 593 (1972¥7 & V Lounge, Inc. v. Michigan Liquor Control Comm'n, 23
F.3d 1071 (6th Cir. 1994).

F. Accordingly, the Board declares and orders that:
a. The MPNA Agreements are terminated;

b. A full Entertainment Endorsement permitting all forms of entertainment,
dancing and cover charges shall issue effective immediately to the Licensee,
with hours of entertainment and dancing in conformance with the Hear Mount
Pleasant VA; and

c. The Hear Mount Pleasant VA is approved.

So ordered,

District of Columbia Alcoholic Beverage Control Board.

July 2, 2008 Respectfully submitted,
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Rick Massumi
Sutherland
Counsel for Licensees

Claudia Schlosberg
Counsel for the Schlosberg Group

CERTIFICATE OF SERVICE

| hereby certify that a copy of these Proposed Findings of Fact and Conclusions of Law

was served, this 2nd day of July, 2008, first-class postage prepaid, upon Mount Pleasant

Neighborhood Alliance, Inc., P.O. Box 21554, Washington, DC 20009.
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Rick Massumi
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Addendum 1

Hear Mount Pleasant VA, executed
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Addendum 2

Mount Pleasant ANC Unanimous Resolution

37
7954880.2



Endorsing the Hear Mount Pleasant VA

Addendum 3
List of Service Calls for 1660 Lamont St NW

and accompanying email from MPD Third District Commander Larry McCoy
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